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Oregon Short lane Reilroad Co. vs. 


No. 2716. 


In the United States Circuit Court of Appeals for the 
Ninth Circuit. 


OREGON SHORT LINE RAIROAD COMPANY, 
a Corporation 
Plaintiff in Error, 
VS. 
THE WNITED STATES OF AMERICA. 
Defendant a Error, 


BRIEF OF DEFENDANT IN ERROR 


Upom Writ of Error-m the Umited States District Comea: 
the District of Idaho, Eastern Division. 


Since the question involved in this hearing is concise and 
free from complications, and since such question arises solely 
upon the pleadings in the case, which pleadings are set out in 
full in the transcript (pp. 7-24) and a fair summary of the 
same given in the statement of the case appearing in the brief 
of Plaintiff in Error, we make no further statement, but pro- 


ceed directly to our argument and authorities. 
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ARGUMENT, 

The position taken in the brief of plaintiff in error, stated 
concisely, is as follows: In case of services rendered (Dy eciinn 
employe of a common carrier in violation of the Hours of 
Service Act, the carrier cannot be held liable therefor except 
the following be either proved or admitted. to-wit - (Oma leliat 
some officer or managing agent of such carrier, under whose 
supervision such employe worked, had actual knowledge of 
the excess service performed by such employe; and (2) such 
officer or managing agent actively consented after the acquire 
ment of such knowledge to such excess service by such employe. 


In support of this position, plaintiff in error. at page 6 of 
its brief, sets forth nine propositions of law which SENG acme 
frame work of the argument which follows. \s to some of 
these propositions we have no criticism to make when the 
same are applied to an appropriate state of facts. Thus. as 
to those propositions numbered 2. 3; 4. 7, and & when cor 
sidered in the light just suggested, we would accede to the same 
as perfectly acceptable principles. This is probably true, also, 
as to proposition 5, as we understand it: it is perhaps a trifle 
vague, and, as such, is rather a generalization than a principle, 
3ut we submit that, as shown in our detailed analysis which 
follows, the propositions of plaintiff in error above menerred 
to are entirely beside the question here involved and have no 
proper application to this state of facts. Before going into 
detail and making a citation of authorities it has seemed that 
lt May be not inappropriate to state in an introductory way cer- 
tain propositions of law which are so universally known and 


accepted as to require no citations in support thereof. 


It must be borne in mind in the examination of a question 
of this character, that a common carrier is in very many re- 
peesecubject to regulations and rules of law which would 


not m any way be permissible if the subject of such rules and 
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regulations were a mere individual citizen acting in his pri- 
vate capacity, or even a corporation engaged in business of a 
private nature. A common carrier is permitted to reap and 
enjoy the fruits of an enterprise which is inherently a public 
utility. «A common carrier performs a public service, and is, 
therefore, held to be to a considerable extent under legislative 
control exercised for the benefit of the public which makes pos- 
sible the utilite controlled by such carrier. And so, i imam 
Instances, a common carrier is held to a more rigid perform- 
ance of the duties imposed upon it by law than is a person or 
corporation acting in a merely private capacity. To that end 
a carrier is deprived at times of the defenses which would be 


open to an individual. 


In regard to the specific contention made by plaintiff in 
error, that a carner cannot constitutionally be precluded from 
showing a lack of knowledge on its part. or on the part of the 
officer or managing agent in charge, of services performed by 
an employe in violation of the terms of such act, that conten- 
tion is not borne out either by the specific decisions in point or 
by the general or common law governing the rights and lia- 
bilities of a common carrier. For instance, it is, and always 
has been, the universally accepted rule that a common carrier 
insures the safe carriage and delivery of freight or baggage en- 
trusted to it, and that in the event of loss or injury thereto the 
carrier is liable absolutely and cannot be heard to assert its lack 
of negligence or due diligence in the handling and transporta- 
tion of the articles consigned to it. Under this rule, a railroad 
company is lable for all acts of all its agents relating to a 
consignment of freight. If loss or injury occurs, it is entirely 
beside the question for the carrier to deny knowledge of the 
act or acts responsible. or to deny consent thereto, or to allege 
that such act or acts were performed not only without the 
knowledge or consent of the carrier but in direct violation of 


the carrier’s specific orders to its employes. And certainly 
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there ts nothing unconstitutional or even unreasonable in the 
requirement which holds a carrier to insure that its employes 
will render service within the provisions of the Hours of Ser- 
vice Act, and to hold it hable for violations of the rule of 
such Act by such employes. The two rules are exactly analo- 
ome so far as the legal right of the carrier is concerned), =\nd 
while the one is calculated to protect a property interest merely, 
the other is specifically designed to accomplish a far lugher 
purpose, the protection of human life and limb. (See Title. 
tomer Niarch 1, 1907. 24 Stat., 1415). 
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le 
THE ACE: UVlSsNATGR EH ANID GRR Oem 
The Act under consideration (34 Stat. 1415) is a remedial 
Act intended to promote the safety of the traveling public. 


and the portions thereof applicable to the case at bar are as 


follows : 


1. “That the provisions of this Act shall apply to any 
common carrier or carriers, their officers, agents, and em- 
DlOves; seetCmm( Section). 


2. “That no operator, train dispatcher, or other employe 
who * * * * receives or delivers orders pertaiming to Oy ames 
ing train movements shall be required or permitted to be or 
remain on duty for a longer period than nine hours in any 
twenty-four hour period in all * * * stations continuously op- 
ciated might and day, sete. (Section 2). 


*K 


3. hat any such common carrier * * * * permitting amne 


employe to * * * remain on duty in violation of the second 
section hereof, shall be liable to a penalty” * * * ~ Timea 
prosecutions under this Act the common carrier shall be deemed 
to have had knowledge of all acts of all its officers and agents.” 


(Section 3). 


Plaintiti in error throughout its entire brief has trearediame 
question presented as thought the ct above quoted were crim- 
inal, and an action brought thereunder were conducted in the 
Saille malner and subject to the same rules of procedimicm. 
¢ criminal prosecution. In fact, the conclusion arrived at in 
that brief cannot be reached on any other assumption. It has 
required a most technical application of the most stringent 
rules of procedure designed for the protection of the defendant 
in a criminal prosecution. ‘That the argument of plaintiff in 
error is without foundation in this respect is shown by the 


following authorities upon that point: 
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“I his is not a criminal statute, and therefore is not 
governed by the rule of strict construction. It is rather 
a remedial statute which should be so construed, if its 
language permits, as to best accomplish the protective pur- 
pose for which it was enacced. Obviously, that purpose 
was to protect the safety of employes and the traveling 
public by prohibiting hours of service which presumably 
result in impaired efficiency for discharging their 1m- 
portant duties. ‘he end to be attained by the law ts a 
a euide to its interpretation.” 


United States v. Atlantic Coast Line R. Co., 211 Fed. 
Oe (CCC ee Alii Cicini 
S (hiculaveras passed 10 mect acondition Of datinger 
incidental to the working of railroad employes so exces- 
sively as to impair their strength and alertness. It 1s 
highly remedial: and the public. no Jess than the em- 
ployes themselves, is vitally interested in its enforcement. 
For this reasen, although penal in the aspect of a penalty 
provided for its violation, the law should be liberally con- 
strued in order that its purposes may be effected. The 
recovery is by a civil action, and the rules governing civil 
procedure apply.” 
ee also 


(ined: ctates's) Somthern Ry. Co., 202 Kelyoee 


CO Cae il Cineuit \y 


Delang, et al., vs. United States, 220 Fed. 635 (C. C. 
Ae tine Cicnit )-. 


Linited States vs. Boston & M. R. Co.. 168 Bed. 148. 


Nor is plaintiff in error correct in attempting to find a dis- 
tinction, inherent in their natures, between the Act in question 


and the Safety Appliance Act. (Brief of Pl. in Error, p. 21 i 


The two are closely analogous as to both form and purpose. 
The same method of construction should be followed as to 
each in order to effect the purpose for which the two Acts were 


intended. 
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“Of a closely analogous statute—the Safety Appliance 
Law—the Supreme Court, in Johnson vs. Southern Pa- 
cificc Co., 196 WU. S. 1, has said: “ihe primary oljecmen 
the Act was to promote the public welfare by securing the 
safety of employes and travelers and it was in that aspect 
remedial, while for violations a penalty of $100.00, re- 
coverable in a civil action, was provided for, and in thiat 
aspect it was penal. But the design to give relief was 
more dominant than to inflict punishment, and the Act 
might well be held to fall within the rule applicable to 
Statutes to prevent fraud upon the reveiie, and Ttonmemie 
collection of customs: that rule not requiring absolute 
strictness of construction.’ ” 


United States vs. Kansas City Southern Ry gage 
202 Fed. 828, supra. 


It follows, therefore, that the decisions heretofore rendered 
touching the purpose and construction of the Safety Appliance 
Law should be given great weight in arriving at the ultimate 
purpose which the Congress intended to be served by the Act 
under consideration. Concerning the Safety Apphance Law 
thessoupreme Count has sarc. 


“The Congress, not satisfied with the conmmon law 
duty and its resulting habilitv, has described and defined 
the duty by statute. We have nothing to do but to ascer- 
tain and declare the meaning of a few simple words in 
WiteM tine ity is described. 


And _ further, 


“The obvious purpose of the Legislature was to sup- 
plement the qualified duty of the common law with an 
absolute duty, deemed by it more just. If the railroad 
does, in point of fact, use cars which do not comply with 
the standard, it violates the plain prohibitions of the law, , 
and there arises from that violation the habilitv to make 
compensation to one who is injured by it.” 


ot. Louts. J]. M. & S. Ro Co.ws) Taylor. 21cm 
reoninune, (be IG uci. 
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“It cannot then be doubted that this Court in the Taylor 
Case considered the scope and effect of the Safety Appli- 
ance Act of Congress as directly involved in the questions 
raised in that case, and it expressly decided that the pro- 
vision in the second section relating to automatic couplers 
muposed an absolute duty on each corporation in every 
case to provide the required couplers on cars used im 1n- 
terscate traffic. It also decided that non-performance of 
that duty could not be evaded or excused by proof that 
the corporation had used ordinary care in the selection 
of proper couplers or reasonable diligence in using them 
and ascertaining their condition from time to time. That 
fies |avieoy Case, as decided) lig tis Court, las beengco 
interpreted and acted upon by the Federal Courts gen- 
seme eentinclh wcledre as appears fron the cases eited 
in the margin.” 


And further, 


“Tn effect the contention is that the present action for 
a penalty is a criminal prosecution, and that the defendant 
cannot be held guilty of a crime when it had no thought 
Or purpose to commit a crime, and endeavored with due 
diligence to obey the Act of Congress. This contention 
is unsound, because the present action is a civil one.” 


Cie eee Come, -Uiniicdottcs22oulun 
Bape I lode see 


on 


See also, 


Delage ot onic >. bf. Ky Co... 220 Um ae 
Sy Laid 500: 


ecierci@re fully Appears that the case at bar ise envi ac 
tion with all which that term implies, based upon an Act of 
Congress which is highly remedial in its nature and which 
should be liberally construed, if its language is subject to con- 
Struction at all, in order to give it full effect in serving the pur- 


pose for which it was designed. 


imiaintitt in error has presented what it comeemes io be the 
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proper construction to be placed by this Court upon the Hours 
of Service Act. Beiore any Act of a competent 4ecisiatie 
body is subject to construction by the judiciary, 1t must ap- 
pear that the language employed in the body of such Act is un- 
certain, vague, or ambiguous in some respect. If the language 
so used is plain and unambigouous the Act is not subject to 
construction or interpretation, but 1t becomes the duty of the 
, judiciary to give effect to the plain meaning of such language. 


“To get at the thought or meaning expressed in a Stae 
tute,* * * * thre first resort, in all cases, is to the nae 
tural signification of the words, in the order of gramma- 
tical arrangement in which the framers of the instrument 
have placed them. If the words convey a definite mean- 
ing, which involved no absurdity nor any contradiction of 
other parts of the instrument, then that meaning, ap- 
parent on the face of the instrument, must be accepted.” 
Gre. 


“So, also, where a law is expressed in plain and unam- 
biguous terms whether those terms are general or limited, 
the Legislature should be intended to mean what they 
have plainly expressed, and consequently no room is left 
for construction.” 


“Words are the common signs that mankind make use 
of to declare their intention to one another; and when the 
words of a man express his meaning plainly, distinctly 
and perfectly, we have no occasion to have recourse to 
any other means of interpretation.” 


And quoting with approval Laay ys. People. 87 Ill. 295: 


“Nor are we justified in resorting to strained construc- 
tion or astute interpretation, to avoid the intention of the 
framers of the constitution, or the statutes adopted under 
it, even to relieve against individual or local hardships. 
If unwise or hard in their operation the power that 
adcpted can repeal or amend, and remove the inconveni- 
ence. The power to do so has been wisely withheld from 
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the courts, their functions only being to enforce the laws 
as they find them enacted.” 


Wakes Coevs, ollinsumae UW. 5. 602,32 1) Ed. 1060: 


We think it follows necessarily from the foregoing cita- 
tions that the demand of plaintiff in error for a strict con- 
struction of the Act in question and an application of the rules 
Of criminal procedure to the case at bar, must fail. We will 
endeavor in the further pages of this brief to point out suf- 
ficient reason why its proposed interpretation of the Hours of 
Service Act should not be adopted by this Court. 
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UE, 
THE ACT INIPOSES ABSOLEI 2 Liibivrite 


The ralroad company, plaintiff in error, contends (1) that 
the only knowledge which should be imputed to it under the 
Act is knowledge of its managing officers and agents as dis- 
tinguished from its employes; (2) that, therefore, unless it 
can first be shown that some managing officer or agent had 
“actual knowledge of a violation of the Act, no knowledge what- 
ever of such violation can be imputed to the carrier; (3) fur- 
ther, that neither the carrier nor any managing officer or agent 
thereof would be liable under the Act, even if knowledge of 
a violation were had by such officer or agent, unless the one 
having such knowledge had actively consented to the excess 


service constituting such violation, 


In support of propositions (1) and (2) above stated) tie 
railroad company in its brief attempts to poine out an mtended 
distinction between “officer or agent’ and “employe,” as 
used tm the Hours of Service Act. (Brief. pp, 9-12). Tigieae 
sons that since, under the terms of the Act, a superior @mucer 
or agent might become personally lable by requiring or per- 
mitting a workman under his supervision to rencler excess ser- 
vice, therefore such superior officer or agent is not himself 
an ‘‘employe.”’ Just what process of reasoning produces this 
conclusion, we are not able to understand. The Act itself de- 
fines “employes” (Section 1) to mean “persons actually en- 
gaged im or connected with tie movement of any train.” 
yard master or train dispatcher, under whose orders other men 
work, if “connected with the moveinent of amy train) eae 
truly an “eriploye” as any of the men under him. Excess ei 
vice on his part is. beyond the peradventure of a doubt, a vio- 
lation of the Act as truly as such service by one of his men. 


’ 


In his status as “employe,” the carrier is responsible for his 
actions as much as for those of any other. Also. in his status as 


a superior in charge of other men, he can himself become liable 
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for the penalty provided in the Act. Just why this latter pos- 
sibility frees him from the sweeping and inclusive definition 
of the term “employe,” does not appear. 


Nor is there any virtue in the company’s attempted distinc- 


t 


tion between the terms “agent” and “emplove.” The double 
status of the superior agent of the company just pointed out 
does not depend up n the use of the term “‘agent” as indicat- 
ing his one capacity, and “employe” as mdicating his other. 
The two terms, as ordinarily used, are interchangeable, and 
either would be appropriate to indicate such person's connec- 
tion with the railroad: company. As one authorized to attend 
to the company’s business and in its pay, he is an “agent” or 
an “employe,” under the usual use of the terms, as one may 
choose to call him. And so also ts each and every man work- 
ing under him. It is true that by the terms cf the Hours of 
Service Act there is. at least by iniplication, a division of the 
agents of a carrier into two classes. This division, however. 
is not in any sense based upon che distinction which plaintift 
in error attempts to point out in its brief. That classification 
is rather, that those agents of the carrier engaged in or 
connected with the movement of any train shall be disiin- 
euished from other agents of the carrier not so occupied, by 
the term “employe.” Under this classification, a superior or 
managing agent of the carrier may or may not be called an 
“employe.” using the term in its more limited sense defined 
by the .\ct. depending upon the nature of Is services. But 
there is most certainly no distinction made in the Act, by 1m- 
plication or otherwise, between managing agents on the one 
hand and the workmen of the e mpany on the other. And so, 
to revert to / ur original illustration, the yard master or tram 
dispatcher. if connected with the movement of trains, 1s an em- 
plove and may make the carner lable under this Act by ren- 
dering excess service. He may also become personally Hable 


for the penalty of the Act, although the men under him may 
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not; the reason for this is to be found in the fact that he 1s 
vested with supervisory authority and the others are not. 
Both alike are agents of the company, and both are ‘“‘employes” 
under the definition given in the Act. The one has certain dis- 
cretion and the power to give orders, and so may require or 
permit a workman to render excess service. The workman, on 
the other hand, has no such authority, his duties being largely 
ministerial, and so may not himself require or permit another 


to render such excess service. 


It follows that when the Act was worded (Section 3) to 
provide that “im all prosecutions under this Act the common 
carrier shall be deemed to have had knowledge of all acts of 
all its officers and agents; every agent, superior or inferior, 
discretionary or ministerial, was equally included. ‘The car- 
rier is charged with knowledge of “ad/ acts of @/ its Olio 
and agents.” ‘This language is as plain and unambiguous as 
language may be. Its meaning is simple, certain, and fully 
expressed. No room is left for construction or “astute 1n- 


terpretation.” 


Lake County vs. Rollins, 130 U. S. 662, supra, 


Therefore, there is neither necessity nor authoritv to hold 
that Congress intended by the phrase ‘all agents” merely “ad- 
ministrative or superior officers and agents, with the power 
and authority to require or permit the employes to go, be, or 
remain on duty.” (Brief, p. 10). On fle contrary, it tae 
plainly intended that the carrier should be conclusively charged 
with the knowledge of the agent rendering service in excess 
of the hours permitted by the Act as well as with any other 
knowledge which any other agent might have concerning such 
violation. 


In support of proposition (3). supra, the railroad company 
(Brief. pp. 12-16) contends that, in addition to knowledge of 


The United States of America 15 


mie excess service by a managing officer or agent of the car- 
rier, the Act implies that such managing officer or agent must 
also have actively consented or authorized such service. It is 
argued that the word “permit” denotes positive consent on the 
part of the person charged. To this end, numerous cases are 
cited, nearly all of them pertaining to crimimal actions in which 
it was attempted to hold a master or principal criminally lia- 
iilestor the.act of his servant or agent, a husband liable for the 


Perot his weite, etc. 


As we have already poited out, this action is in no sense a 
criminal proceeding and for that reason alone the citations of 
Plaimtift i error are distinctly not in point. Nor does a com- 
mon carrier stand on equal footing, as regards its legal rights, 
with an individual. We have no doubt that Congress, had it 
so chosen, could lawfully have enacted a criminal statute simi- 
lar to the one under discussion and could have under such sta- 
tute deprived the carrier of any detense based upon lack of 
knowledge or due diligence on its part. (See Chicago, B. & 
Wes. Co. vs. United States, 220 L. 5. 550 supra, at page 
ey) But the fact is. 1t dicl not do so and we are therefore 
not concerned with the rules of procedure and presumptions 
of innocence which obtain in a eriminal prosecution. Stripped 


of these, the railroad company's brief touching the use of the 


word “permit” is left a mere superstructure of arguinent with 


no authority to support it. 


Having stated in a preliminary way the construction of the 
Hours of Service Act contended for by plaintiff in error, to- 
gether with what we believe to be its true meaning, we now 
set out authorities specifically in point which we believe ef- 


fectually sustain our position. 


Neither the construction of the Act. nor the reasoning in 


support thereof, by plaintiff in error, are novel. In Cnuted 
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States us. O.-W, R. & N. Co., 218 Fed. 925, decided hy the 
learned District.Judge for the District of Oregon in December, 
igi4, the identical propositions and argument advanced by 
plaintiff in error were discussed and disposed of in favor of the 
interpretation which we have placed upon the Act in question. 
\We cannot do better than to quote the language of the Court: 


“In arriving at this conclusion, counsel insist that the 
Act makes a distinction between officers and agents of 
the carrier on the one hand and the employes on the other, 
and that the knowledge imputed to the carrier by the third 
section 3s only the knowledge of its officers and agents, 
and not of its employes. * * * 


“It is at once apparent that the Act makes all officers 
and agents in appointive authority, or with supervision as 
to the time of service, as well as the carrier itself, amena- 
ble to its provisions, as it declares that ‘any officer or 
agent thereof, requiring or permitting any employe to 
+ =~ * remainion duty, etc., shall be liable to tle pei 
prescribed. It may very well happen that an officer or 
agent may have appointive power or authority, or have 
delegated supervision as to the hours of service, who may 
himself be an employe whose time of service is regu- 
lated by the Act. For instance, we may suppose that a 
train dispatcher 1s authorized to appoint and fix the time 
of service of telegraph operators. In such a case the train 
dispatcher would be amenable to the law for permitting 
the operator to remain on duty overtime, and yet some 
other superior officer would be amenable for pernutting 
the train dispatcher himself to remain on duty overtime. 
While the supposed case is probably not the fact, vet it 
affords a demonstration that the act, by intendiment, was 
not designed to distinguish between officers and agents 
on the one hand and employes on the other, for it pre- 
scribes that the term ‘employes’ * * * shall be held to mean 
persons actually engaged in or connected with the move- 
ment of any train’ a special, but very broad, significa- 
tion, 
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‘But the mnputed knowledge is ‘of all acts of all its of- 
ficers and agents.’ The term ‘agents,’ it would seem, is 
here used in its broadest sense, because it comprises all 
agents. 

cena i) its broadest setise, wicludes every rela- 
tion 11 which one person acts for or represents another by 
MiesanOnitwe “30 Cyc. L1s0. 


“And again the learned author of the article entitled 
‘Principal and Agent,’ in the same work, says: 


“<*VThe relations of principal and agent and master and 
servant are frequently confused. In general the principles 
governing the rights, duties, and liabilities growing out of 
the two relations are the same, and to determine whether 
a given relation is one of agency or of service is of no 
consequence. This results from the fact that the law of 
principal and agent is an outgrowth and expansion of 
ieman Ot iMaster aim) semmant. 31 Cyc. 116.1. 


“ft would therefore seem to follow that knowledge by 
the employe, in whatsoever capacity engaged, if connected 
with the movement of any train, under the act 1s tanta- 
mount to knowledge of the carrier, and this even if it be 
the knowledge only of the emplove remaining on duty 
eerie. 


Rut | am oot disposed to rest rhe case on this reasen- 
ing alone. ‘The act is so nearly analogous in the respect 
under consideration to the Safety Appliance .\ct (-Act 
eee eae, c (oo. 2, Stat. 531 [Camp St arons: 
Sec. 8605-8612]) as to make an authoritative construc- 
tion of the latier act decisive of the former. The langurge 
of the second section cf the latter act is that ‘it shall be 
unlewful for any such common carrier to haul or permit 
to be hauled or used on its line any car used in moving in- 
terstate troffic not equipped with couplers coupling auto- 
matically by impact’—laneuree of identical import with 
that used in the statute under consideration.” — (Ttalics 
ours ). 


1s 
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“The Supreme Court of the United States had before 
it, in St. Louis & Iron Mountain Ry. vs. Taylor, 210 U. 
©. 281, 28 Sup. Ct. 616, 52 L. Ed. 1061, the quesmemman 
the liability of a railroad company not equipping its cars 
with drawbars of the standard height above the rails, as 
required by section 5 of the act, and the court held, speak- 
ing through Mr. Justice Moody, that: 


“*The obvious purpose of the Legislature was to sup- 
plant the qualified duty of the common law with an ab- 
solute duty, deemed by it more just. If the railroad does, 
in point of fact, use cars which do not comply with the 
standard, it violates the plain prohibitions of the law, 
and there arises from that violation the lability to make 
compensation to one who is injured by it. 


“Thus it rejected the defense sought to be interposed 
that the company had exercised reasonable care to keep 
the drawhbars at a standard height. as not revelant under 
the statute. The result was to impose upon the carrier 
an absolute duty to keep its cars equipped as required by 
the act, and especially by the particular section 5. 


“The appropriate construction of the act came again 
before the Court in ©. B. & ©. Ry. v. Limted Statesme 
U. S. 550: 31 sup. Ct. 612, 55 L. Ed. 58e.3achicGieapeee 


under section 2 thereof. The precise question considered 
is stated by the Court as follows: 


“ “Does the Act of Congress in question impose on an 
interstate carrier an abselute duty to see to 1 Shamans 
car is hauled or permitted to be hauled or use? on its line 
unless it be equipped with couplers coupling automatically 
by impact, and which can be uncoupled without the ne- 
cessity Of Men cone between the ends ot the Cinmens 


“Tt was insisted that the question was not involved by 
the Taylor Case, and therefore not decided. But the Court 
held that it was not only so involved. but that the ques- 
tion was properly decided. See. also. Delk. v. St. Louis 
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Se eodiieeoncisco i wk. 220 1h) 5 550, 3% Sup. Ct. 617, 
5 L. Ed. 590, a companion case, decided at the same 
ime, 


cr C51 


“30 that, 4s it pertains to section 2 of the act, as well 
as the entire act, it has become the settled construction of 
the Supreme Court that there is thereby imposed upon 
the railroad an absolute duty, and the penalty prescribed 
cannot be escaped by the exercise of reasonable diligence. 
Without else, considering the similarity of the language 
of the two acts, and the purpose designed to be subserved 
by each, which is the protection of the public, as well as 
the protection and rehef of employes, these cases would 
seem to be decisive of the present. 


“The primary significance of the word ‘permit’ im- 
plies knowledge of the thing suffered or allowed to be 
done; but, as if to allay all question as to its appropriate 
meaning and application under the present statute. it is 
specifically declared that the carrier shall be deemed to 
neve lacddl Kio ledee ot allMtlie acts of all its oniicers and 
agents, thus rendering the statute in question much more 
explicit touching what was intended than the safety ap- 
phance statute. | 


“T conehodle, ihereiomes wnat tee sdhites siniypesed! Iv tlie 
Weis aiscitite. ane tiat rerisomable Care or want of knowl 


edge on the part of the officers and agents of the carrier 
constitutes no defense to a charge of requiring or pernit- 
ting an employe to be or remain on duty overtime,” 


Boi (rica States cs, O-We. Rk. OWN. Co., 212 Fed Gan, 
iiessmie couclusicn, to-wit, that the hours of Serviee Aet im- 
poses an absolute lability upon the common carrier which can- 
not be evaded by any disclaimer of knowledge or intent, was 
Beaeled in the Eastern |district of Washinginon. In that case 


mre Court said: 
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“It is urged that the words require or pert Simp. 
consent or knowledge on the part of the employer, and 
this is perhaps their common significance; but the word 
‘pernut’ also means a failure to prohibit by one who has 
the power and authority to do so, and in my opimon the 
Vern is shere used inthe Waiterscences. 


In Funk and Wagnall’s New Standard Dictionary of the 
Ineglish Language the primary definition of the word *“per- 


mit 1s given as follows: 


“To allow by tacit consent or by not hindering; take 
6 steps to prevent; consent tacitly to: silffen eae 
permit oneself to be wronged.” 


And accordingly this Court (223 Fed. 596) affirmed tne de- 
cision of the District Court for the Eastern District of Wash- 
ietonm, last cited above. lhis Court (Cit.. p. 508) stared 
question on that hearing to be, “Was he permtitied to be on 
duty im excess of that time?” (Italics ours). Then follows 
a statement of the facts of the case showing that at the sta- 
tion there in question there had been previously employed three 
telegraph operators beside the emplove, Longabaugh, whose 
excess service was the basis of that action. ‘That one of the 
operators had been discharged and that Longabaugh had been 
directed to work six hours as a telegraph operator and three 
hours as a station agent, thus supplementing the two nine hour 
shifts of the two remaining operators so as to fill out the full 
twenty-four hour period, leaving him an additional period of 
three hours in which to work as station agent. That the exi- 
gencies of the situation were such that Longabaugh found him- 
self required to perform the duties of station agent for a period 
of twelve hours instead of three hours as directed. This Court 
concluded, under these facts, that to hold the company liable 
was not even a harsh application of the statute, for the reason 
that the company would seem to be charged with actual no- 
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tice of the excessive service which the exigencies of the situa- 


tion required of Longabaugh. 


Aside from the law of the case, it would seem that the casé 
at bar furnishes sufficient basis for the same conclusion on 
the question of a harsh application of the statute. It is ad- 
mitted that for four days, successive but for one exception, the 
employe performed a full shift as operator and thereafter per- 
formed other duties about the station. While the particular 
emergency which made this necessary is not set out, it is cer- 
tainly a fair inference that circumstances rendered this excess 
wameice ecessaty. It is surely not to be inferred that. after 
rendering a full dav’s service as operator, he continued on duty 
gout the statyon for several hours from choice. And it is 
immer alleeed tn each count of the answer that the excess 
Bepvices were performed without the knowledge of any officer 
or agent of the company except the employe in question, so 
that if any inferences are to be indulged, the Court should infer 
that he was alone at the station at the time the excess service 
Mereervendered. such being the case, the carrier must have 
known that fact, continued as it was over a period of four days. 
If not. certainly it should have known it, which is equivalent 
ioekmomledee, It would appear, therefore, that this case rests 
on very much the same footing as the Longabaugh case, so far 


as the complaint of harshness ts concerned. 


In further support of the general conclusion reached. we call 
Meme to San Pedra L. A. & L. R. Co. us. United States, 
Pipe ea. 226, decided by the Ciremt Court of Appeals of the 
Righth Circuit, to the effect that the command of this statute 
is laid on the carrier as employer, and not on the employe, atta 
that as a highly remedial statute it should be liberally construc! 
in such a menner as best to e*fe t the purpose which tt 1s 12 


tended to serve. 
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It has been pointed out in a number of authorities already 
cited that this Act is analogous to the Safety Appliance Act 
and that the construction placed upon that Act by the highest 
tribunal is effective to determine the purport and meaning of 
the Hours 9f Service Law. As stated in the opinion of the 
District Court for the District of Oregon. fully quoted above, 
the language of the two Acts is almost identical, even to the 
use of the word “permit.” That that language is appropriate 
for the statement of an absolute liability, has been decided by 
the United States Supreme Court in the following cases: St. 
Lous, I. M. & 5S. R. Co. vs. Taylor. 210 U. S. 221, supers 
B. & Q. R. Co. vs."United States, 220 U. S. 550, swipe els 
vs. St. Louis & 5S. F. R. Co., 220 U. S. 580, siipyas 


It is contended by plaintiff in error that a carrier cannot be 
rendered lable for the voluntry or deliberate act of an employe. 
While this question is merged into, and determined by, the 
decistons holding the hability of the act to be absolute, we 
wish to call attention to a case involving this particular con- 


tention: 


“You are instructed that the law lays an unqualified 
duty upon a railroad company to keep its coupling devices 
in a certain prescribed condition, and, if an employe of 
such company deliberately puts such devices in another 
condition, which condition the law undertakes to prevent. 
then the company is lable to respond under the penalty 
for the unlawful act of the employe.” 


United States v. Southern Pacific Co., 167 Fedeere 


The lack of knowledge and due diligence on the part of the 
carrier so vigorously and ably urged in the brief of plaintiff in 
error has no place in an action brought to recover the penalty 
provided by the Hours of Service Act, except that it is to be 
considered by the Court in fixing the amount of that penalty. 
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the pendlty is a deterrent, not compensation. 
The amount is not measured by the harm to the employes, 
Dilieisetietauleot thecarmier * * >” 
Mier ak se mite Stites, 2a rele >a. 
50 L. ted. my. 


In conclusion, we submit that in a case of service by an em- 
iese 1 excess of the hours prescribed by the Act 1 questioii. 
the liability imposed upon the carrier is absolute, and that no 
issue of knowledge or pernussion 1s open to the carrier upon 
which to base a defense. ‘The occasional harshness of the 
Ptris no concei of tlhe Courts. li any other construction 
were to be placed upon this Act its enforcement would become 
impossible and it would be a dead letter upon the statute books. 
Pecarrier, by issuing a general order as in this case. would be 
imine from the terms of the Act for the reason that it wonid 
be a practical impossibility to prove actual knowledge and ac- 
tive consent on the part of the managing officers or agents of 
the carrier. This case very evidently arose. as nearly all cases 
under this Act arise, not out of the deliberate and wilful com- 
mand or encouragement of any managing officer or agent of 
the carrier, but out of a condition which had been caused or 
permitted to arise, to-wit, a working force at a given point in- 
sufficient in number to handle the volume of business at that 
point without working in excess of the periods prescribed by 
the Act. It is not unreasonable or harsh to require the carrier 
to anticipate such a situation and to guard against violations of 
the law arising therefrom. Foresight and preparedness against 
emergencies are requisite in every business of any considerable 
proportions. And it is far better that, by the exaction from 
offending carriers of the penalty of this Act. the instances 
where by lack of such foresight and preparation excess service 
of employes becomes necessary should be reduced to a muini- 
mum, than that the Hours of Service Act should be rendered 
impotent by construction and the life and limb of employes and 


Mreelers thereby jeopardized. 
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We respectfully submit that the judgment of the trial Court 


should be affirmed. 
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